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IN THE 


United States Court of Appeals 

foe the District of Columbia 
October Term, 1941 


No. 8019 


FONDA DONALLY McVICKER, Appellant 

v. 

JOHN FRANCIS McVICKER, Appellee 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT. 

Appellant seeks to have this court reverse the action of 
Mr. Justice O’Donoghue of the trial court in granting ap¬ 
pellee an annulment as prayed in the first count in cross¬ 
bill filed by him (Appellant’s Appendix 6-7) to a suit for a 
limited divorce instituted by appellant in the District Court 
(Appellant’s Appendix 1-2). 
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The court below in its findings of fact determined (Ap¬ 
pellant’s Appendix 15-16) that appellee married one Angela 
G. Russell October 1, 1919, and on November 29, 1927, the 
Law and Equity Court of the City of Richmond entered a 
decree of divorce between Angela G. and John Francis 
McVicker, said decree providing specifically that neither 
party should marry again until the expiration of six (6) 
months from the date of said decree. 

However, one month later, on December 29, 1927, appel¬ 
lant and appellee went through a marriage ceremony in 
Maryland and thereafter, relying on said ceremonial mar¬ 
riage, no other marriage agreement being thereafter en¬ 
tered into between the parties, lived together as husband 
and wife in the District of Columbia for more than two 
years preceding the filing by plaintiff of her complaint for 
limited divorce; and that no issue was born of said mar¬ 
riage. 

The court below, after hearing evidence, entered a decree 
of annulment (Appellant’s Appendix 16-17) upon the 
ground that the marriage ceremony between appellant and 
appellee was contracted while appellee had a former wife 
living, the former marriage between appellee and his for¬ 
mer wife not having been lawfully dissolved at the time of 
the marriage ceremony between these litigants. 

STATUTES AND COURT RULES APPLICABLE. 

Section 966 of the District of Columbia Code as amended 
August 7,1935 (Public No. 252, 74th Congress) provides: 

“That marriage contracts may be declared void in 
the following cases: 

“First: Where such marriage was contracted while 
either of the parties thereto had a former wife or hus¬ 
band living, unless the former marriage had been law¬ 
fully dissolved.” 

Title 30, Paragraph 30-101 (14:1) of the District of Co¬ 
lumbia Code (1940 Edition) provides: 
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“The following marriages are prohibited in the Dis¬ 
trict of Columbia and shall be absolutely void ab initio, 
without being so decreed, and their nullity may be 
shown in any collateral proceedings, namely: 

“ * * * The marriage of any persons either of whom 
has been previously married and whose previous mar¬ 
riage has not been terminated by death or a decree of 
divorce. (Mar. 3, 1901, 31 Stat. 1391, ch. 854, Par. 
1283.)” 

Title 30, Paragraph 30-102 (14:2) of the District of Co¬ 
lumbia Code (1940 Edition) provides: 

“Any of such marriages may also be declared to have 
been null and void by judicial decree. (Mar. 3, 1901, 31 
Stat. 1391, ch. 854, Par. 1284.)” 

Title 30, Paragraph 30-105 (14:5) of the District of Co¬ 
lumbia Code (1940 Edition) provides: 

“If any marriage declared illegal by the aforegoing 
sections shall be entered into in another jurisdiction by 
persons having and retaining their domicile in the Dis¬ 
trict of Columbia, such marriage shall be deemed il¬ 
legal, and may be decreed to be void in said District in 
the same manner as if it had been celebrated therein. 
(Mar. 3,1901, 31 Stat. 1392, ch. 854, par. 1287.) ” 

Rule 52(a) of the Federal Rules of Civil Procedure pro¬ 
vides : 

“ * * * In all actions tried upon the facts without a 
jury, the court shall find the facts specially and state 
separately its conclusions of law thereon and direct 
the entry of the appropriate judgment; and in granting 
or refusing interlocutory injunctions the court shall 
similarly set forth the findings of fact and conclusions 
of law which constitute the grounds of its action. Re¬ 
quests for findings are not necessary for purposes of 
review. Findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge of the credibility 
of the witnesses. * * # ” 
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SUMMARY OF ARGUMENT. 
L 


There is no reason for invoking the doctrine of estoppel 
or laches. 


II. 


There was no valid “common law” marriage. 


m. 

The evidence supports the findings of the trial court 
which were not “clearly erroneous” as comprehended by 
Rule 52(a) of the Federal Rules of Civil Procedure. 


ARGUMENT. 

L 

There is no reason for invoking the doctrine of Estoppel or 

Laches. 

There is no ground for invoking the doctrine of laches 
here, as suggested by Appellant on page 7 of her brief. No 
facts are shown in the record, or are pointed out by Appel¬ 
lant that the relations of the parties have changed, the 
peace of society is disturbed or that the rights of innocent 
third persons intervene by the action of the court below. 
The facts show that the marriage ceremony between these 
parties was contracted while Appellee had a former wife 
living and at a time when the former marriage between Ap¬ 
pellee and Ins former wife had not been lawfully dissolved. 
It was mandatory, therefore, for the court below to grant 
Appellee an annulment in this suit which the Appellant in¬ 
stituted. 

Appellant in her argument seeks to invoke the provisions 
of Rule 12(h) of the Federal Rules of Civil Procedure with 
reference to the alleged waiver by Appellee of a defense. 
The court’s attention is invited to the fact that it was not 
upon any defense made to the allegations of the original 
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complaint that the court below grounded its decision but it 
was upon the allegations of the Appellee's cross-bill and the 
evidence adduced at the trial that the court below acted, 
consequently Rule 12(h) was not applicable. 

II. 

There was* no valid “Common Law” Marriage. 

In this case there was no marriage agreement between 
the parties (Appellant's Appendix 16) except the ceremo¬ 
nial marriage which was entered into at the time Appellee's 
former marriage was still in full force and effect. It will 
be observed that the attempted marriage between the par¬ 
ties was hence ii absolutely void db initio”, under the pro¬ 
visions of Title 30, Paragraph 30-101 (14:1) of the District 
of Columbia Code (1940 edition). To hold there was a 
valid marriage here would be to judicially repeal the Act 
of Congress which provides that under the circumstances 
existing here, the marriage was absolutely void. 

None of the cases cited by Appellant’s brief are in point. 
They are readily distinguishable from the instant case on 
the facts and the applicable law. 

The case of Travers v. Reinhardt, 205 U. S. 423, 51 L. Ed. 
865, involved property rights. There was no annulment 
proceeding there. Travers had seven children by this mar¬ 
riage, and there are no children here. No action was taken 
during the lifetime of the parties looking towards the an¬ 
nulment of the marriage as was done here. In that case the 
protection of the children was considered by the court. The 
court there held that under the laws of New Jersey the cir¬ 
cumstances established a common law marriage. 

The case of Thomas v. Murphy, 71 App. D. C. 69,107 Fed. 
(2d) 268, relied upon by Appellant was also a case involving 
property rights. There, a child sought to establish certain 
rights to property long after the death of at least one of the 
parties to the marriage. That case turned upon the ques¬ 
tion of legitimacy of a child under Title 25, Section 247 of 
the 1929 edition of the District of Columbia Code where the 
father had acknowledged the child. 
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The decision of this court in the case of Parrella v. Par - 
reUa> 120 Fed. (2d) 728, relied upon by Appellant, is not 
applicable here and is readily distinguishable upon the 
facts. There, this court held the circumstances existing 
over a period of seven years were such as to justify the wife 
to believe her previous husband was dead. 

Neither is the District Court case of Williams v. Williams, 
33 Fed. Supp. 612, cited by Appellant, applicable here. 

And neither is the New York case of In re Sokoloff , 2 N. Y. 
Supp. (2d) 602, applicable here. 

The inference is compelling from the record that Appel¬ 
lant was charged with knowledge of the contents of the di¬ 
vorce decree. She knew of Appellee’s previous marriage 
and divorce prior to the date she went through the ceremony 
with him. After the ceremony he turned over to her, to 
keep with other papers, a certified copy of the divorce de¬ 
cree which she admitted keeping in her possession for a 
number of years. The decree states on its face (Appellant’s 
Appendix 9: 

“ * * * Neither party hereto shall marry again until 
the expiration of six months from the date of this de¬ 
cree.” 


III. 


The evidence supports the findings of the Trial Court which 
were not “clearly erroneous” as comprehended by Rule 
52(a) of the Federal Rules of Civil Procedure. 

Rule 52(a) of the Federal Rules of Civil Procedure pro¬ 
vides : 

“ * * * Findings 0 f f ac t shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge of the credibility 
of the witnesses. * * # ” 


Upon analysis, it appears that the contention of Appel¬ 
lant merely amounts to the claim that the court below erred 
in drawing inferences from the evidence favorable to Ap- 
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pellee. Inasmuch as the evidence was conflicting, these 
questions obviously were ones for the trial court. There 
was ample and abundant evidence to support the findings 
of the Trial Court, and a review of that evidence does not 
show any of said findings to have been “clearly erroneous”. 
Under Rule 52 (a) of the Federal Rules of Civil Procedure, 
before reversing the Trial Court, this court must find that 
such findings are “clearly erroneous”. McDaniel v. United 
States (C. C. A. 7), 108 Fed. (2d) 450; Manning v. Gagne 
(C. C. A. 1), 108 Fed. (2d) 718. And such a determination 
by this court is not warranted by the evidence in this case 
as there is nothing in the record which would justify this 
court to disturb the findings of the court below. Guilford 
Const. Co. et al. v. Biggs (C. C. A. 4), 102 Fed. (2d) 46, at 
page 47. 

CONCLUSION. 

There is no reason for disturbing either the findings of 
the Trial Court, the conclusion drawn therefrom, or the de¬ 
cree granting the annulment, and hence the judgment of 
the Trial Court should be affirmed. 

Respectfully submitted, 

Warren E. Miller, 

1343 H Street, N. W. 
Washington, D. C. 

Attorney for Appellee 




